United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




BRIEF FOR APPELLEE 


United States Court of Appeals 
for the District of Columbia Circuit 


Xo. 11.367 


John H. Calomebis, AppqttdnT 


United States of America, Appellee 


Appeal from the United States District Court for the 
District of Columbia ^ 





Charles M. Ibelax 
United States Attorney 

John D. Lane 
Joseph M. Howard 
Assistant United- States 
Attorneys 



STATEMENT OF QUESTIONS PRESENTED 

1. Whether appellant 's pre-trial motion to suppress a 
capsule and a cigarette seized from his car was properly 
denied? And whether appellant's objections to the admis¬ 
sion of this evidence at the trial were properly overruled? 

2. Whether the evidence was sufficient to support the 
verdict ! (Appellant's second and fourth questions are dis¬ 
cussed under this single heading.) 

3. Whether the prosecutor was guilty of conduct unjustly 
prejudicial to the defendant in referring to the fact that 
the Bureau of Narcotics had a file on appellant during the 
course of his closing argument to the jury? 

4. Whether the verdict of the jury was unanimous, when 
the first juror polled responded, “Not guilty”, but then 
changed his response to, “Guilty", after properly under¬ 
standing the question put to him ? 
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COUNTERSTATEMENT OF THE FACTS 

On September 5, 1951, a three-count indictment was filed 
against appellant. The first count charged him with illegal 
purchase and sale of a capsule containing a heroin com¬ 
pound, in violation of 26 U.S.C. 2553(a); the second 
charged him with illegally facilitating the concealment and 
sale of the same capsule in violation of 21 U.S.C. 174; the 
third charged illegal purchase of a nlarihuana cigarette 
(R. 231). After a jury trial he was convicted on the first 
and second counts and acquitted on the third (R. 165, 239). 
On February 1, 1952, he was sentenced to concurrent terms 
of imprisonment, for twenty months to five years on the 
first count, and from two to six years on the second count. 
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The trial judge recommended commitment to Lexington, 
Kentucky. (E. 24*2.) 

The Motion to Suppress the Evidence .—On August 10, 
1951, appellant filed a motion to suppress evidence, alleging 
that a capsule and a cigarette had been illegally seized 
from his automobile (R. 233-237). At the hearing Pappas, 
a federal narcotics agent, testified that he saw appellant in 
the vicinity of Sixth and S Streets. X.W., during the eve¬ 
ning of July 27, 1931 (R. ISO): that this vicinity was a 
“hot spot", known as the most vicious meeting place for 
narcotics peddlers in the Washington area (E. 1S1); that 
he had in the past, and again very recently, received infor¬ 
mation from a very close blood relative of appellant’s that 
appellant was again engaged in the narcotics racket, that 
he was both a peddler and an addict, and that he was asso¬ 
ciating with people known to be involved in the traffic (R. 
181, 183-185). The agent testified that he was familiar 
with appellant’s automobile: that the license number of the 
car was listed in the Bureau’s files: that he had followed 
appellant in the automobile numerous times: and that he 
had previously been introduced to appellant (E. 185, 203, 
209, 212). After he had watched appellant sitting in his 
car for a while, he saw two other men get in with appellant, 
and he saw an exchange of something between the indi¬ 
viduals in the car (E. 1S7, 209-210). The arrest and search 
followed. When asked the reason why he had searched 
appellant's car, he said, 4 'Based on my previous informa¬ 
tion, and in the area which I was working on, and in my 
previous experience it led me to believe and gave me rea¬ 
sonable grounds to believe * * * it gave me sufficient 
grounds to know, through my previous experience, that a 
meeting encountered in such an area is a pass between a 
peddler, and that is the way transactions are conducted in 
narcotics: and based on my previous training and experi¬ 
ence, I presumed that an offense was being committed in 
my presence, and I based my future actions on the basis 
of what I saw there: and that is why I told them to pull 
the car over" (R. 210). 
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The remainder of the testimony at the bearing (R. 178- 
230), detailing the evidence of an apparent transaction, and 
the subsequent arrest, search, and seizure, was substan¬ 
tially the same as the Government's testimony at the trial. 
• * 

The motion was denied (R. 23S). 

At the trial there was no effort to renew this motion, as 
might have been done under Rule 41(e) of the Federal 
Rules of Criminal Procedure. Appellant repeatedly ob¬ 
jected to the admission into evidence of the seized articles, 
and stated at the close of the Government's case that these 
objections were based on the theory that there had been an 
illegal arrest and a violation of his constitutional rights 
(J.A. 15,17). At the close of all the evidence counsel again 
simply stated that he wished to renew every motion previ¬ 
ously made (J.A. 22). But there was no request during 
the trial that the trial judge reopen the question of proba¬ 
ble cause for the arrest, out of the presence of the jury, 
and reexamine Judge Pine's previous denial of the motion 
to suppress the evidence. 

The Evidence to Support the Verdict .—At the trial Agent 
Pappas testified that, on the evening and at the location in 
question, he saw appellant seated in the front seat of his 
parked automobile (J.A. 1). Pie recognized appellant read¬ 
ily; he recognized his car, which he had often seen before; 
and he recognized the license number, which was listed on 
a card which he carried at all times when on investigation 1 2 
(J.A. 4; R. 30). He called Sergeant Gabrys and the two 
began to watch the car (J.A. 1-2, 4). The street was fairly 
lighted (J.A. 6) and the agent was in an elevated position 
where he could see appellant inside the car (R. 31-36). 
About an hour after the agent had first seen appellant two 
colored men" approached the car, entered it through the 
door on the driver's side, and seated themselves, one in the 

1 The existence of this card, and the fact that the Bureau of Narcotics had 
a “file** on ap]*ellant. was brought out by appellant’s counsel in his cross- 
examination of Agent Pappas (R. 2S-30). 

2 The two men were unknown to the agent at that time, but appellant’s 
counsel drew from him on cross-examination the information that he later 
discovered them both to be convicted dope peddlers (J.A. 5-6; R. 3S). 
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rear seat, and one behind the wheel (J.A. 2, 6: R. 20). The 
agent then saw a movement of the hands going between the 
front and the back seat (J.A. 6). About five minutes later 
the car pulled away from the curb, and, as it slowed in 
approaching the corner of Sixth and S, Pappas said to 
Gabrys, “Let's take the car" (J.A. 2, 6). The officers got 
in the car, announced that they were police, and drove the 
car to the Thirteenth Precinct (J.A. 3, 6, 8). As Pappas 
was getting out at the precinct he noticed a cigarette lying 
on the rug of the back seat and he picked it up (J.A. 3). 
After the three men had been taken into the station, the 
officers searched the car thoroughly and discovered a cap¬ 
sule, containing a white powder under the rubber mat on 
the floor beneath the steering wheel (J.A. 4). Both the 
capsule and the cigarette were turned over to a Govern¬ 
ment chemist (R. IS). 

Officer Gabrys testified that after he received the call 
from Pappas lie drove to the corner of Sixth and S, parked 
his car, and walked down S Street looking for the agent. 
As he walked along S Street he saw appellant in his car, 
seated underneath the wheel in a reclining position with 
his head against the door on the left side. He walked 
around the block, eventually met the agent, and both began 
to watch the car. (J.A. S-9; R. 52-55, 70.) He corroborated 
Pappas as to the agent's elevated lookout (R. 63), as to the 
amount of light in the street (R. 71), as to the arrival of 
the two colored men (J.A. 9), as to the agent's order to 
stop the car (J.A. 10-11), and as to the arrests, the search 
and the seizure (J.A. 11-12). 

The Government chemist. Young, testified that the cig¬ 
arette was marihuana and that the capsule contained a 
mixture of heroin (J.A. 13). 

Appellant did not take the stand to defend himself. His 
mother and his brother testified that they saw him wash 
his car and remove the rubber mats and clean them on July 
24, three days before the arrest: that he did not have the 
car for the next three days; and that he told them that he 
had turned it over to a mechanic for some repairs (J.A. 
18-22). 
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STATUTES AND RULE INVOLVED 

Section 1 of the Harrison Anti-Xarcotic Act, as amended, 
provides in pertinent part (26 U.S.C. 2553(a)): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned in 
section 2550(a) except in the original stamped package 
or from the original stamped package: and the absence 
of appropriate tax-paid stamps from any of the afore¬ 
said drugs shall be priina facie evidence of a violation 
of this subsection by the person in whose possession 
same may be found; and the possession of any original 
stamped package containing any of the aforesaid drugs 
by any person who has not registered and paid special 
taxes as required by sections 3221 and 3220 shall be 
prima facie evidence of liability to such special tax. 

Section 2 of the Jones-Miller Act, as amended, provides 
in pertinent part (21 U.S.C. 174): 

If any person fraudulently, or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, 
sells or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in. knowing the same to 
have been imported contrary to law, such person shall, 
upon conviction, be fined not more than $5,000 and im¬ 
prisoned for not more than ten years. Whenever on 
trial for a violation of this section the defendant is 
shown to have or to have had possession of the nar¬ 
cotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant 

explains the possession to the satisfaction of the jury. 

• • • 


Rule 41(e), Federal Rules of Criminal Procedure, pro- 
vides: 


Motion for Return of Property and to Suppress Evi¬ 
dence .—A person aggrieved by an unlawful search and 
seizure may move in the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
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so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall re¬ 
ceive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi¬ 
dence at any hearing or trial. The motion to suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may en¬ 
tertain the motion at the trial or hearing. 

SUMMARY OF ARGUMENT 

I 

The testimony at the hearing on the pre-trial motion to 
suppress the capsule and the cigarette clearly established 
probable cause for the arrest of appellant within the mean¬ 
ing of the Brine oar and Mills cases. This motion was not 
actually renewed at the trial. Defense counsel did nothing 
more than object to the evidence. Now, appellant appears 
to be arguing that the motion to suppress should have been 
granted, because the evidence at the trial was insufficient 
to establish probable cause for the arrest. But, as the 
Brine gar case points out. the amount and type of evidence 
required to establish probable cause is totally different 
from that required to establish guilt. Judge Pine correctly 
denied the motion to suppress because probable cause was 
manifestly established. Judge Youngdahl correctly over¬ 
ruled the objections to the admission of the capsule and the 
cigarette because it did not appear upon the face of the 
Government’s own case that there had been a violation of 
constitutional right. 
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II 

Appellant argues that his possession of the capsule was 
merely constructive. Constructive possession is that type 
of possession, so-called, usually associated with title. Ac¬ 
tual possession involves immediate power and control. The 
capsule was found beneath the floor mat under the driver's 
seat in appellant's car. He had been seen sitting in it for 
an hour. His possession was obviously actual, and the evi¬ 
dence was sufficient to support the verdict. 

III 

The evidence that the Bureau of Narcotics had a file on 
appellant prior to his arrest was brought out by his own 
counsel. His own counsel argued to the jury that the 
officers knew at the time of arrest that appellant’s two as¬ 
sociates were convicted dope peddlers. It was clearly 
proper for the prosecutor to point out in reply that, at the 
time of the arrest, the officers were unacquainted with the 
other two men, but that appellant was known to them and 
that they did have a file on him. 

IV 

The first juror polled did not understand the first ques¬ 
tion addressed to him by the clerk and responded, “Not 
Guilty". As soon as he understood the question he said, 
“Guilty”. The verdict was unanimous. 

ARGUMENT 

I. 

The Pre-Trial Motion to Suppress the Capsule and the Ciga¬ 
rette Was Properly Denied—and the Objections to the 
Admission of This Evidence of the Trial Were Properly 
Overruled. 

Prior to trial appellant made a motion to suppress the 
capsule and the cigarette which had been seized from his 
car (supra, p. 2). At the trial appellant objected to the 
admission of these items as evidence. But he did not, as 
has been pointed out (supra, p. 3), actually renew the 
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motion to suppress at the trial, for he did not ask the trial 
judge, Judge Youngdahl, to reopen the question of probable 
cause for the arrest and reexamine the decision already 
rendered by Judge Pine at the pre-trial hearing on the 
motion to suppress. 

It is impossible to tell with certainty which ruling ap¬ 
pellant intends to attack. Does lie intend to argue that 
Judge Pine erred in denying the motion to suppress? Or 
does he contend that Judge Youngdahl erred in admitting 
the evidence? Appellant's statement of questions, his 
statement of points (Br. 6), and his summary of argument 
(Br. 7), are all so general as to shed no light upon his real 
aim. The argument itself (Br. S-10) is equally confusing. 
It says that appellant made “seasonable and timely objec¬ 
tions" to the introduction of the evidence (Br. 9). It also 
says, “There is no evidence showing any probable cause 
for the arrest" (Br. S). There is not even a hint in appel¬ 
lant's entire brief as to the evidence of probable cause in¬ 
troduced by the Government at the hearing on the motion 
to suppress, and not a line of the transcript of that hearing 
was marked by appellant for inclusion in the Joint Appen¬ 
dix. This, we submit, provides the key to appellant’s 
method of procedure. Counsel is deliberately attempting 
to trick this Court into ruling that the pre-trial motion to 
suppress should have been granted because the evidence 
introduced at the trial was insufficient to establish probable 
cause for the arrest. Of course it was insufficient,—for the 
reason that appellant did not renew the motion at the trial 
and the hearsay evidence upon which the Government re¬ 
lied to establish probable cause at the hearing on the mo¬ 
tion was inadmissible to establish guilt at the trial. See 
Brinegar v. United States. 33S U.S. 166,173-176. 

The difference between probable cause and guilt marks 
the fundamental distinction between a motion to suppress 
or return evidence and a mere objection to the introduction 
of trial evidence. A motion to suppress or return may, of 
course, be made prior to trial under the provisions of Rule 
41 (e) of the Federal Rules of Criminal Procedure, as was 
done in this case. When the Government seeks to intro- 
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duce, at the trial, evidence which has allegedly been seized 
in violation of the constitutional rights of the defendant, 
there are under federal criminal procedure two methods by 
which the defendant can obtain a ruling on the Govern¬ 
ment's right to use such evidence. In the first place, the 
defendant may at that time present a proper motion under 
Rule 41 (e) to have the evidence either suppressed or re¬ 
turned to him. Such a motion should, of course, be made 
before trial. But if the defendant had no opportunity to 
do so or was unaware of the grounds, or if the trial judge 
in his discretion determines to entertain the motion at this 
stage of the proceedings, the trial proper is halted and the 
collateral issue of illegal seizure, interjected by the motion, 
is heard and decided by the court. 3 This was clearly not 
the method pursued by appellant in this trial, for none of 
his objections met the requirements of a motion under the 
Rule. 

The second method by which a defendant may seek exclu¬ 
sion of the evidence is by a simple trial objection on the 
ground that it clearly appears that the property was seized 
in violation of the defendant's constitutional rights. But 
the illegality of the seizure must appear from the evidence 
which has already been introduced. See ApneUo v. United 
States . 269 U.S. 20; Amos v. United States, 255 U.S. 313, 
315-316. Such an objection does not open up the collateral 
issue of the seizure. For that, a proper motion under the 
Rule is required. 

In tins case appellant did no more than object to the 
evidence. But there was nothing in the evidence before the 
trial court to indicate that appellant's constitutional rights 
had been violated in the seizure of the evidence. The trial 

3 As was recently pointed out by the Government during oral argument of 
the Cefaratti ease, the motion to suppress or return evidence is a separate 
and distinct proceeding from the trial itself. United States v. Cefaratti , No. 
10S99. argued March 31, 1952, before Stephens. C.J., Edgerton and Wilbur 
K. Miller, J.J. As we pointed out in that case we believe that a ruling grant¬ 
ing such a motion is a “ final decision ’ \ within the meaning of Cohen v. Bene - 
f.cial Loan Corp ., 337 U.S. 541 and Stack v. Boyle, 342 U.S. 1, so far as the 
Government is concerned, since it completely bars the Government from there¬ 
after using the evidence in the pending criminal case or in any other pro¬ 
ceeding. 
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court was, therefore, clearly correct in overruling the 
objections. 

Xor can there be the slightest doubt that the officers had 
probable cause to make the arrest. On that subject this 
Court said, as recently as April *24, 1952 (Mills v. United 
States. Xo. 11040, cert. den. October 6, 1952): 

There is no question as to the governing principles 

of law. They have been clearly stated in United States 

v. Rabinoicit. r. 339 ITS. 56 (1950): Brinegar v. United 

States. 33S ITS. 160 (1949) : and Carroll v. United 

States. 267 V.S. 132 (1925). The test is whether there 

was probable cause for the arrest. Were the facts and 

circumstances within the arresting officers' knowledge 

and of which thev had reasonable trustwortliv inf or- 

• * 

mation sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that an offense lias been 
or is being committed? Brinegar v. United States, 
supra, at 175: Carroll v. United States, supra, at 162. 
And the validity of the arrest and search must be de¬ 
termined by its reasonableness in the light of the cir¬ 
cumstances of the particular case. Brinegar at 176: 
Rabinoicitz at 63. 

Here, the officers had, prior to the arrest, been twice 
informed by a very close blood relative of appellant's that 
he had again succumbed to addiction, that he was peddling 
narcotics, and that he was associating with people known 
to be involved in the racket. They knew appellant and they 
knew his automobile, and they found him sitting in it at 
the most notorious meeting place for narcotics peddlers in 
the area. They watched him sit there quietly for an hour 
late in the evening, and then saw the two colored men enter 
the car. The narcotics agent saw a passing of hands be¬ 
tween front and back seats, and stated that he believed a 
sale of narcotics had taken place since by training and ex¬ 
perience he knew that such transactions are usually con¬ 
ducted in this furtive manner. (Supra, p. 2) 

We submit that the officers were not acting upon mere 
suspicion, whim or caprice. They certainly had good rea¬ 
son to believe that a narcotics transaction had probablg 
taken place. In determining whether probable cause exists 
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the peculiar experience of the officers should be taken into 
consideration. United States v. Sebo, 101 F. 2d 889, 890 
(C.A. 7): United States v. Hotchkiss. 60 F. Supp. 405, 408 
(D. Md.); United States v. Murray , 51 F. 2d 516, 519 (D. 
Md.). Of course, tlie conduct witnessed by the officers 
might possibly have been perfectly legitimate. But in the 
light of the knowledge possessed by the agents on the night 
of July 27, by information and by personal observation, any 
reasonable man must have been bound to conclude that 
there was a high degree of probability that an illegal trans¬ 
action had taken place in appellant’s car. The officers 
might have made a mistake. But the mistake would have 
been that of reasonable men, for which the Brine gar case 
makes allowance. We respectfully submit that the search 
of appellant's car was justified, both as an incident to a 
lawful arrest, and as a search of a moving vehicle which 
the officers reasonably believed was being used in violating 
the law. Carroll v. United States . 267 U.S. 132. 

n. 

The Evidence Was Sufficient to Support the Verdict 

A capsule containing heroin was found, after the arrest, 
under the floor mat at the driver’s seat in appellant's car. 
There is no dispute that it was his car. The officers had 
watched him sitting in it, alone, for approximately an hour, 
and during part of that time, at least, he was sitting in the 
driver's seat (supra, pp. 3-4). 

Appellant did not take the stand to explain the presence 
of the capsule himself. However, he offered, in order to 
rebut the statutory presumption arising from possession, 4 
the testimony of his own mother and brother to the effect 
that he had cleaned the car out thoroughly three days be¬ 
fore the arrest and that he had told them that during those 
three days the car was in the hands of a mechanic for 
repairs (supra, p. 4). Sergeant Gabrys also testified on 
cross-examination that appellant told him after the arrest 
that he had loaned the car to another person for the three 


•» See 21 r.S.C. 174 and 26 U.S.C. 2553 (a), supra, p. 3. 
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preceding days" (J.A. 13). And Agent Pappas testified, 
when called for the defense, that appellant denied any 
knowledge of the capsule at the time of the arrest: and 
that he had also heard something to the effect that appel¬ 
lant had not had possession of his car for three days prior 
to the arrest’’* (J.A. IS). 

Appellant argues (Br. 11-12, 15-16) that his possession 
of the capsule was not active, but was merely constructive; 
that constructive possession is a legal presumption; that 
the statutory presumption of guilty knowledge cannot be 
based solely upon the presumption involved in constructive 
possession; and that the evidence was, therefore, insuf¬ 
ficient to support the conviction. 

We submit that appellant's possession of the capsule was 
actual, not constructive. Actual possession occurs when 
the property is in a person's immediate power or control. 
Constructive possession, an elusive concept at best,’’ is, 
properly speaking, that possession, if it can be so called, 
which the law annexes to title. Thus, in Mount Tivy Winery 
v. Laris. 134 F. 2d 120 (C.A. 9), a bank was held to have 
constructive possession of about 500,000 gallons of forti¬ 
fied wine, stored in a warehouse, because the bank held the 
warehouse receipts. And in Kendrick v. Watkins. 121 F. 
2d 2S7 (C.A. 4). a bankrupt living in his home was said to 
have actual possession of the furniture therein, whereas the 
bankruptcy court had constructive possession of the same 
furniture. 7 See also The Brio Ann. 9 Cranch 2S9, 13 U.S. 


"Counsel again attempts to deceive this Court by asserting. “Officer Gabrys 
knew this, as well as to whom the car had been loaned” (Br. 11). In addi¬ 
tion. he miscites the record reference. 

•’a Appellant argues that the capsule might have belonged to one of the two 
colored men. and that it might have been dropped to the door when the 
officers arrived. There is no evidence to support this. It was not their car: 
and the capsule was under the floor mat. It is worth noting that the jury 
acquitted appellant on the marihuana charge—the cigarette was lying openly 
on the rug—and convicted him only on the heroin charges. 

6 See general discussions of the distinction. 42 Am. Jur. 219-221. and 73 
C.J.S. 196-204. 

"The cases relied upon by appellant, Evsso v. United States, 123 F. 2d 420 
(C.A. 3), :md United States v. JVainer, 170 F. 2d 603 (C.A. 7), are of this 
type. 
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289. It would certainly be unreasonable to hold a judge or 
a referee guilty because heroin was found concealed in a 
bankrupt's innerspring mattress. But if appellant's exten¬ 
sion of the concept of constructive possession were to be 
adopted, neither could the bankrupt be convicted. In other 
words, one never has actual possession of anything unless 
he has a good tight grasp on it. The basic difficulty with 
appellant's argument is that it refuses to accept any type 
of inferential proof and demands that all evidence be 
strictly demonstrative. 

We respectfully submit that the possession of the capsule 
created a prima facie case for the Government, and that, 
since the jury ignored appellant's attempt at an explana¬ 
tion, the evidence was sufficient to support the verdict. 

III. 

The Prosecutor's Argument to the Jury Was Justified and 

Proper. 

As has already been noted, s it was appellant's own attor¬ 
ney who brought out, during his cross-examination of 
Agent Pappas, the fact that the Bureau of Narcotics al¬ 
ready had a file on appellant prior to the arrest. During 
that cross-examination the following occurred (R. 28-30): 

[Mr. Mitchell] 

Q. At the time you were proceeding east on S Street, 
sir, did you have in your possession any memorandum? 

A. No, no memorandums. 

Q. I see. You just remember, keep in your own 
mind, tag numbers ? 

A. Well, no. I had the defendant's tag number 
listed on a card which I carried with me at all times 
when I am on investigation, and I had seen the defend¬ 
ant's car previously many times, and I knew the de¬ 
fendant's car. 

Q. Did you have the defendant's card with you at 
that time? 

A. Pardon? Yes, I did. 

Q. You are sure you did? 


s See footnote 1, suproy p. 3. 
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A. Yes, I did. 

Q. Didn't you previously testify under oath that you 
didn't have anything on you at that time, you just 
remembered it: isn't that right? 

A. Well, I had it with me. I don't know whether I 
was asked if I had a card or not. 

Q. You don't recall ? 

A. That is right. 

Q. Reading from your sworn testimony, sir, dated 
November 16. 19ol. at a hearing before the Honorable 

Judere Pine, the United States District Court, were von 

» * • 

asked this question, on page 17, Miss Reporter: 

“Did you have any memorandum in your pocket 
at that time? 

“Answer: Memorandum as to what ? 

“Question: About this information you had re¬ 
ceived. 

“Answer: * * 

“ * " * Information? 1 had the information in mv 
head. I mean I had read the files. I don't carry the 
files on the street with me. 

“Question: 1 see. You keep in your memory the 
license tag numbers of everyone you suspect? 

“Answer: I earrv some on a three-bv-five card." 

• • 

A. That is correct. 

Q. Did you have this on a three-by-five card? 

A. Yes. The reference you are making there, Mr. 
Mitchell, is, you asked me if I had the memorandum in 
my possession containing the information about the de¬ 
fendant and his activities, to which I said, “I do not 
carry the files with me when 1 am on the street." But 
when you asked me about the card. I said I had it in 
my head as well as on the card, and T did have the card 
at that time. 

Q. And so there was no need of your looking at it: 
is that correct ? 

A. That is correct. 

While defense counsel was making his final argument to 
the jury, he said (R. IIS-119, 124.129): 

What evidence has the Government produced that 
would cause you to say that this man is guilty? There 
were three men in that car. Is there anything that 
would persuade you, cause you to say that this man is 
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any more guilty than any other man in that automo¬ 
bile ? 

\\ hy didn t the Government see fit to bring these 
other persons who were in that car down here and have 
them to deny it, deny that they had anything to do with 
these objects? 

• • * * 

( ertainly, it isn't reasonable to assume that I want 
to bring them down here and have them say it wasn’t 
theirs. If they were going to say that it wasn't theirs, 
then why didn't he bring them? ’ They are available to 
him. He has the power of subpoena, and he has the 
power of investigation. 

They were known purveyors, sellers of narcotics. 

Isn't this a strange situation. Let us look at it from 
a perfectly objective point of view. 

Here we have two persons known to be sellers of 
narcotics. One gets into the back of the car, and there 
is found a marijuana cigarette. There is no testimony 
that this man was ever in the back of the car at any 
time. That is where the cigarette was found. 

• * • * 

Where is Williams? Where is Washington? They 
are known conveyors and sellers of narcotics. Is there 
any purpose to be served to the convenience of the of¬ 
ficers in not having them here? 

* * * * 

Is it possible that someone else could have done this? 
Is it reasonable that someone else could have done this? 

If vou come to that conclusion.—and I sav to vou 
• % • 

ladies and gentlemen most sincerely and honestly, that 
has to be the conclusion, because there were two other 
men there who are known to have handled the very 
objects that have been produced here before you. They 
have not been excluded. There hasn't been anything 
produced to your satisfaction to show that they didn't 
do it. 

In rebutting this argument the prosecutor said (R. 133- 
139, 145-146): 

* * * But he goes on and makes this remark: that here 
the officers are on the scene, and you have two known 
purveyors of narcotics. 
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That is not the record. If you recall what Agent 
Pappas said, they later were convicted, both these fel¬ 
lows. in another case. The defense brought that out. 
That night they were not known men; they were just 
two men that walked up, and one got in the front and 
one got in the back; and the defense brought that out 
for your information. 

The narcotics tiles were on this man; he was the 
known man. 


As you remember. Gabrys had two men up front, and 
it was on the driver's side, and he was on the right side 
and backing out. Xo one denies he just saw that. 
Somebody did throw that. But somebody stashed away 
that other thing, and they had to take a little time to 
do it. The one who had sole opportunity was this de¬ 
fendant. 

We respectfully submit that the prosecutor's argument 
was. not only a proper response to the argument of defense 
counsel, but fully justified by the facts. See Meyers v. 
United States. 84 U.S. App. D.C, 101, 171 F. 2d S00, S12, 
cert. den. 336 U.S. 912; Pritchett v. United States. ST U.S. 
App. D.C. 374, 185 F. 2d 438, cert. den. 341 U.S. 905; Janies 

v. United States .U.S. App. D.C.191 F. 2d 472, 

cert. den. 72 S. Ct. 563. 


IV. 

The Jury's Verdict Was Properly Received and Entered 

When the jury was polled the first juror called appar¬ 
ently did not understand the first question put to him. 
When asked what he said as to the first count, he responded 
twice, “Xot guilty." However, the court then said to him 
(R. 165-167): 

The Court: Do you understand the question? 

Juror Armstrong: I don't think I do, sir. 

The Court: Read the question again. The question 
is. How you vote on the first count of the indictment. 
Juror Armstrong: Oh, I understand now. Guilty. 
The Deputy Clerk: How do you find the defendant 
on the second count of the indictment ? 

Juror Armstrong: Guilty. 
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The Deputy Clerk : How do you find the defendant 
on the third count of the indictment? 

Juror Armstrong: Xot Guilty. 

The Court: Now, that is clear to you, that that is 
your individual verdict ? 

Juror Armstrong : Yes. 


The verdict of the jury was clearly unanimous. In a 
considerably more confused situation arising out of a poll 
of the jury,'-' this Court brushed aside a suggestion of error. 
Goodloe v. United States , SS U.S. App. D.C. 102, 188 F. 2d 
621, cert. den. 342 U.S. 819; cf. also Meyers v. United States . 
3 F. 2d 379 (C.A. 2) and Grace v. United States , 4 F. 2d 65S 
(C.A. 5), cert. den. 268 U.S. 702. The case relied on by ap¬ 
pellant, Solar v. United States. Xo. 1154, Mun. Ct. App., de¬ 
cided February 20, 1952, is not in point. The juror in that 
case responded, “Guilty, I suppose", and nothing was done 
by the judge who received the verdict to clear up this un¬ 
certainty. 

CONCLUSION 

It is submitted that the judgment of conviction should be 
affirmed. 

Charles M. Ire la n 

United States Attorney 

John D. Lane 

Joseph M. Howard 
Assistant United States 
Attorneys 


t* See the Government's brief in Goodloe v. United States, No. 10696, at 
pp. 26-2S. 
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